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The instant case is under the Arms Act. It was instituted by a public servant 

being  the  Platoon  Commander  of  E-  company,  88  Batallion  of  Border 

Security Force in discharge of his duties. In the FIR, the informant stated 

inter-alia that accused Karna Lima had kept illegal arms and ammunitions in 

the house of co-accused Leben Boro and these arms and ammunitions were 
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found from the house of the co-accused on  16.09.1994. Accordingly, those 

two persons were detained, the arms and ammunitions were seized and then 

the BSF handed over the two accused along with the weapons seized to the 

police.  On receipt  of  the FIR, Rangapara PS case  number  111/1994 was 

registered. What is important to observe here is that it happened more than 

17  years  ago.  On  registration  of  the  police  case,  the  OC  endorsed 

investigation to one police officer namely SI Ganesh Deka. Record disclose 

that later another police officer namely SI Bora completed the investigation. 

It is however both surprising and annoying to note that the so- called 

investigation conducted by SI Deka and later by SI Bora  took 8 years.  I 

have perused the CD to determine whether there was any justifiable 

cause but  I failed to find any justifiable reason for such abnormal delay. 

What is perhaps important to emphasize is that in such cases, the two most 

essential  aspect  of  investigation  are  the  arrest  of  the  accused  and  the 

recovery  and  consequent  seizure  of  the  arms  and  ammunition. A  bare 

reading of FIR reveals that the BSF had detained the two accused and 

recovered the arms and ammunitions. Thus the OC Rangapara PS had the 

two accused in his custody and the arms and ammunitions were also handed 

over  to  him on the very  day on which the  FIR was submitted.  The OC 

Rangapara  PS  was  just  to  proceed  and  complete  the  formal  aspect  of 

investigation like recording statement, obtaining sanction and expert opinion 

from an armour etc. I must point out that as per the Code the OC remains in 

over  all  charge  of  investigation  and  I  hold  that  both  the  IO  and  OC 

Rangapara PS took 8 long years for completing these formalities and there 

appear no justifiable reasons for such abnormal delay. Be that as it may, in 

the year 2002, the OC Rangapara PS finally laid the charge sheet  as per 

Section 173(2) Cr.PC against one of the named accused namely Leben Boro 
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under Section 25 (1) B Arms Act. The other named accused was apparently 

not sent up but no such specific entry in the appropriate coloumn has been 

made by IO or OC. The delay aspect does not stop here. But I would discuss 

them a little later. 

Suffice it now to point out that after receipt of charge sheet vide CS 

No. 61/02 dated 30.08.02, the learned Chief Judicial Magistrate vide order 

dated 08.10.2002 transferred the case to this Court for trial. Cognizance was 

taken  and this  Court  directed  the  issuance  of  process  against  the  charge 

sheeted accused person. I have perused the record. Warrant of arrest was 

issued  on  innumerable  occasions  but  the  police  failed  to  secure  the 

attendance of the accused whose permanent address (as per charge sheet) 

was within the jurisdiction of Rangapara PS. The Court issued proclamation 

and attachment and finally in 2009, the OC Rangapara PS woke up from his 

sleep and executed it and produced the accused Leben Bora before this Court 

of law. Thus it took more than 7 years for OC Rangapara PS to secure 

the attendance of the accused Leben Boro, a permanent resident under his 

jurisdiction. What thus is crystal clear is that 15 years time was lost because 

of  the  gross  negligence  and/or  wilful  inaction  on  the  part  of  the  police 

authorities.

Once the attendance of the accused was secured copies of relevant document 

as mandated under Section 207 Cr.PC was furnished. The parties were heard 

and vide order dated 01.12.2009, charge under Section 25(1)B Arms Act 

was framed. The accused pleaded not guilty and stated that no weapons was 

ever recovered from his possession.  
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POINTS FOR DETERMINATION:

Q.  Whether  the  accused  persons  namely  Leben  Bora  was  found  in 

possession of fire arms and ammunitions in contravention of the provision of 

the Arms Act?

DISCUSSION DECISION AND THE REASONS THEREOF:

Before discussing the evidence on record, I  must  point out that  the most 

material witness in the instant case was the informant. It is transparent that 

his examination was pivotal for the success of the prosecution case. In the 

same breadth, I must remind myself that the informant is a public servant 

and trial began after 15 years of his filing the FIR. His present address, and 

the addresses of the other BSF personnel, in the circumstances, could not be 

located by the prosecution.  This Court thereafter  directed the issuance of 

summons  upon  the  informant  through  the  Inspector  General  of  Police 

(Prosecution)  vide  order  dated  15.09.2011  but  the  witness  could  not  be 

located. I have gone through the record carefully and I find that other official 

witness including the Armour could not be traced out. The service reports on 

the summons and the reports thereon have been accepted. It does not even 

stop here. The police authorities could not even secure the attendance of the 

IO despite the issuance of WT message through IGP (Prosecution). In the 

case  at  hand,  prosecution  could  thus  examine  only  1  (one)  witness.  The 

evidence  of  PW1  was  recorded  on  08.06.2010.  Thereafter,  no  other 

prosecution  witness  has  entered  the  witness  box  till  today.  In  the  above 

background,  let  me  now  read  the  deposition  of  the  sole  witness  Benu 

Basumutary  examined  as  PW1.  He  was  the  secretary  of  the  village 

committee at the relevant point of time. He testified that the incident took 

place 15/16 years ago and that the BSF had conducted raid in the village and 
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recovered some arms and ammunitions.  In cross examination PW1 stated 

that he does not know as to from where and/or from whose possession the 

ammunitions were recovered.

It  would not  be inappropriate to now point  that  speedy trial  is  not 

merely an academic concept. It is an essential element of right to life and 

personal  liberty  guaranteed  under  Article  21  of  the  Constitution  of 

India. This is a Court created under the statute and it cannot infringe 

the constitutional rights of a citizen of India. In this context, I can do 

better than refer to a 7 (judges) judges bench of the Supreme Court in 

P. Ramchandra Rao Vs State of Karnataka reported in (2002) 4 SCC 

578. The bench was specially constituted to discuss and lay down guidelines 

for minimizing delay at various stages including investigation and trial and 

the Hon’ble Apex Court came to a considered opinion that it is primarily for 

the prosecution to justify and explain the delay. After a thorough and thread 

bare discussion, the 7 Judges concluded that a  watchful and diligent trial 

judge can prove to be better protector of such right than any guidelines . 

It was directed by the Supreme Court of India that the criminal courts should 

exercise their available powers such as those under Sections 309, 311 and 

258 of Code of Criminal Procedure to effectuate the right to speedy trial.  

In the case at hand in the last 2 years more than sufficient opportunity 

was provided to the prosecution to bring the other witnesses or any of them 

and the record is transparent that except one the prosecution has failed to 

bring the other  witnesses to the witness box.  I  must  emphasize that  the 

question  of  delay  is,  without  doubt,  relative.  No  time  limit  has  been 

prescribed but non- fixing of time limit  does not and cannot mean that a 

criminal  prosecution  can  continue  for  oppressively  long  period.  In  the 
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circumstance of this case which has been reflected above, applying the ratio 

of  the  Supreme  Court’s  decision  in  P.  Ramchandra  Rao  (supra),  I  have 

applied  the  provision  of  Section  309  Cr.PC and  closed  the  prosecution 

evidence today and then recorded statement of the accused person.

What is crystal clear is that there is no direct evidence proving the 

recovery of arms or ammunition from the possession of the accused person. 

This  despite  providing  sufficient  opportunity  to  the  prosecution.  PW1,  I 

reiterate, admits his ignorance as to where from the arms and ammunitions 

were  recovered.  The whole  edifice  of  the  prosecution’s  case  is  thus  not 

supported by even an iota of “PROOF”. Accused person therefore stands 

acquitted.  Bailor  discharged.  The  seized  arms  and  ammunitions  are 

confiscated  to  the State  as  per  procedure established.  Inform the District 

Magistrate and the Superintendent of Police.

Given  under  my  hand  and  seal  of  this  Court  on  this  20th day  of 

OCTOBER 2011

Roushan Lal, AJS 

              SDJM Tezpur. 
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